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CONTRACT  MARKET  DISCIPLINARY 
PROCEDURES 

Proposed  Rulemaking 

Tlie  Commodity  Futures  Trading 
Commission  (“Commission”)  proposes  to 
adopt  regulations  to  govern  the  proce¬ 
dures  used  by  contract  markets  to  sus¬ 
pend,  expel,  otherwise  discipline  or  to 
deny  access  to  any  person. 

Pursuant  to  section  5a(8)  of  the  Com¬ 
modity  Exchange  Act  (“Act”)  each  con¬ 
tract  market  must  “enforce  all  bylaws, 
rules,  r^ulations  and  resolutions  made 
or  Issued  by  it  or  by  the  governing  board 
thereof  or  any  committee,  w'hich  relate 
to  terms  and  conditions  in  contracts  of 
sale  to  be  executed  on  or  subject  to  the 
rules  of  such  contract  market  or  relate 
to  other  trading  requirements  *  *  *.” 
This  obligation  to  enforce  their  own 
rules  is  the  primary  self-regulatory  re¬ 
sponsibility  of  the  various  contract 
markets.^ 

During  the  past  year  the  Commission’s 
staff  has  conduct^  inspections  of  sev¬ 
eral  contract  markets  to  determine  how 
well  they  are  performing  this  self-regu¬ 
latory  responsibility  and  to  make  recom¬ 
mendations  respecting  needed  improve¬ 
ments  in  the  contract  markets’  rule  en¬ 
forcement  programs.  The  Commission 
found,  as  a  result  of  its  inspections,  that 
many  exchanges  were  failing  to  comply 
with  the  minimum  requirements  set 
forth  in  the  Commission’s  regulation 
§  1.51  and  Rule  Enforcement  Guideline 
n.’  In  letters  to  the  various  exchanges 
following  inspections,  the  Division  of 
’Trading  and  Markets  recommended 
that  the  exchanges  hire  adequate  en¬ 
forcement  staffs  which  would  be  au¬ 
thorized  to  carry  out  the  exchanges’  rule 
enforcement  responsibilities  and  would 
follow  procedures  designed  to  assure  that 
I>otential  rule  violations  are  detected, 
investigated  and  resolved.  The  Commis¬ 
sion  also  urged  the  exchanges  “to 
establish  fair  and  equitable  procedures 
which  comply  with  the  mandates  of  Sec¬ 
tion  8c  of  the  Act  for  the  protection  of 
rights  of  members  and  i>ersons  who  are 

»In  addition,  section  5a(9)  requires  each 
contr8w:t  market  with  approved  financial 
standards  and  related  reporting  require¬ 
ments  to  enforce  those  rules  against  mem¬ 
bers  who  are  futures  commission  merchants. 
Contract  markets  are  further  required  pursu¬ 
ant  to  section  6(a)  of  the  Act  to  enforce 
rules  made  a  condition  of  designation.  Also, 
the  Commission  has  adopted  regulations 
which  require  contract  markets  to  enforce 
certain  of  their  rules  in  effect  on  July  18. 
1975,  §  1.53,  17  CFR  1.53. 

•  Section  1.51  of  the  Commission's  regula¬ 
tions  requires  each  contract  market  to  estab¬ 
lish  an  adequate  rule  enforcement  program 
which  Includes  surveillance,  investigations, 
a  disciplinary  procedure  and  adequate  rec¬ 
ords  of  rule  enforcement  activities.  The 
Commission  further  explained  the  surveil¬ 
lance  requirement  contained  in  $1.51  In 
Guideline  n  which  was  promulgated  in  con¬ 
nection  with  the  designation  process  in 
May  of  1975,  CCH  Comm.  Fut.  L.  Rep. 
t  6430. 
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subjects  of  any  Investigation  or  disci¬ 
plinary  action,*'  and  to  establish  complete 
and  systematic  record-keeping  proce¬ 
dures  which  enable  the  Commission  to 
review  exchange  actions.  The  regulations 
proposed  herein  address  many  of  the 
problems  with  contract  market  rule  en¬ 
forcement  programs  which  were  ob¬ 
served  during  those  inspections. 

The  Commission  believes,  particularly 
in  light  of  the  information  obtained 
through  the  various  exchange  inspec¬ 
tions,  that  it  is  appropriate  and  neces¬ 
sary  to  adopt  regulations  which  establish 
standards  pertaining  to  the  investigation 
of  rule  violations,  the  imposition  of  dis¬ 
ciplinary  penalties  and  record  keeping, 
which  amplify  those  requirements  con¬ 
tained  in  §  1.51.’  The  Commission’s  ob¬ 
jectives  in  proposing  to  adopt  rules  gov¬ 
erning  contract  market  disciplinary 
procedures  are  thus  three-fold:  (1)  To 
improve  the  investigation  and  prosecu¬ 
tion  of  contract  market  rule  violation, 
(2)  to  ensure  that  proceedings  to  dis¬ 
cipline  or  deny  access  to  a  person  are 
conducted  fairly,  and  (3)  to  provide  suffi¬ 
cient  records  for  the  purpose  of  the  Com¬ 
mission’s  periodic  contract  market  rule 
enforcement  inspections  and  Commis¬ 
sion  review  of  specific  exchange  disci¬ 
plinary  and  access  denial  actions  con¬ 
ducted  pursuant  to  Section  8c  of  the 
Act.  If  adopted,  the  exchanges  would  be 
required  to  implement  the  Commissions’ 
relations  through  the  adoption  of  ex¬ 
change  rules  which  establish  contract 
market  disciplinary  procedui'es. 

One  principle  which  the  Commission 
has  tri^  to  incorporate  in  the  proposed 
regulations  is  that  the  contract  market 
should  retain  a  certain  amount  of  dis¬ 
cretion  in  carrying  out  its  rule  enfor¬ 
cement  responsibilities.  However,  in  order 
for  the  Commission  to  fimction  in  its 
oversight  capwicity,  the  proposed  rules 
provide  that  records  which  reflect  the  ex¬ 
ercise  of  that  discretion  must  be  main¬ 
tained  by  each  contract  market  so  that 
the  Commission  may  determine  whether 
the  contract  market,  its  staff  or  its  mem¬ 
bers  are  exercising  that  discretion  con¬ 
sistent  with  their  self-regulatory  respon¬ 
sibility.*  The  Commission’s  oversight  in 
this  area  is  primarily  accomplished 
through  periodic  contract  market  rule 
enforcement  inspections '  and  Commis- 

^  It  should  be  noted  that  §1.51  will  be 
amended  to  delete  any  duplication  or  over¬ 
lap  with  the  proposed  regulations  as  they 
are  finally  adopted. 

‘The  propo.sed  regulations  are  not  in¬ 
tended  to  discourage  exchanges  from  taking 
substantial  disciplinary  actions  when  such 
action  is  necessary,  but  to  provide  a  uniform 
procedxire  which  will  be  employed  by  all  ex¬ 
changes  so  that  respondents  will  be  afforded 
minimum  protections  which  arc  designed  to 
assure  fair  treatment. 

■■  In  this  regard,  the  Commission  found,  as 
a  result  of  its  inspections,  that  a  majority  of 
the  exchanges’  rule  enforcement  records  were 
so  inadequate  that  it  would  be  impossible 
for  the  Commission  to  determine  from  a  re¬ 
view  of  those  records  whether  the  exchanges 
were  conducting  adequate  investigations  and 
taking  appropriate  disciplinary  actions. 
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sion  review  of  specific  exchange  disciplin  ■ 
say  and  access  denial  action  under 
Section  8c  of  the  Act.*  Therefore,  the  pro¬ 
posed  regulations  contain  various  report¬ 
ing  and  recordkeeping  requirements 
which  will  aid  the  Commission  in  its  over¬ 
sight  role. 

The  discussion  below  provides  an  over¬ 
view  of  the  proposed  regulations  regard¬ 
ing  contract  market  disciplinary  proce¬ 
dures.  The  discussion  is  not  intended  to 
cover  all  of  the  details  of  the  proposed 
regulations. 

Enforcement  Staff 

The  proposed  regulations  provide  that 
an  enforcement  staff  consisting  of  em¬ 
ployees  of  the  contract  market  shall  have 
the  authority  to  investigate  and  prose¬ 
cute  possible  contract  market  rule  viola¬ 
tions.  It  is  the  Commission’s  objective 
that  the  investigation  and  prosecution  of 
rule  violations  be  conducted  in  as  vigor¬ 
ous  and  thorough  a  manner  as  possible, 
and  it  believes  that  this  is  best  accom¬ 
plished  by  persons  with  no  inherent  con¬ 
flicts  of  Interest.  To  that  end,  §  8.02  of  the 
proposed  regulations  specifies  that  the 
enforcement  staff  shall  be  composed  of 
employees  of  the  contract  market  rather 
than  members.  Tliis  prohibition  against 
member  participation  on  the  enforcement 
staff  extends  not  only  to  their  direct 
participation  but  also  to  any  supervisory 
cajJacity  as  well;  that  is,  the  enforcement 
staff  may  not  operate  imder  the  direction 
of  a  contract  market  committee  such  as  a 
Business  Conduct  Committee  which  is 
composed  of  membei's.  The  Commission, 
however,  is  interested  in  receiving  com¬ 
ments  concerning  whether  honorary 
members  or  other  members  W'ho  do  not 
have  trading  privileges  may  be  permit¬ 
ted  to  act  in  a  supervisory  capacity  over 
the  enforcanent  staff.  Although  members 
may  not  serve  on  the  enforcement  staff, 
the  proposed  regulations  permit  contract 
market  members  to  serve  on  the  discipli¬ 
nary  committee  which  may  be  delegated 
decision  makmg  authority  at  two  other 
important  stages  of  the  exchange  disci¬ 
plinary  procedures;  i.e.,  after  an  investi¬ 
gation  report  is  prepared  by  the  en¬ 
forcement  staff,  the  committee  may  de¬ 
termine  whether  the  alleged  violations 
should  be  prosecuted,  and  the  committee 
is  the  body  which  ultimately  determines 
whether  a  violation  has  been  committed 
and  assesses  the  penalty.  These  areas  of 
authority  are  further  discussed  below. 

While  the  Commission  is  aware  of  the 
fact  that  the  investigation  and  prosecu¬ 
tion  functions  presently  are  performed 
by  members  on  certain  exchanges,  it 
believes  that  compliance  with  §  8.02  will 
not  be  overly  burdensome.  Indeed,  the 
Commission  has  previously  stated,  in 
May  1975,  in  its  Guideline  II  respecting 
Contract  Market  Rule  Enforcement  pro¬ 
grams  that  exchanges  are  required  to 
have  “a  suitable  staff  engaged  in  actively 
and  continuously  looking  for  possible 


*  The  Conuui.ssioii  is  also  preparing  a  sepa¬ 
rate  set  of  rules  regarding  the  pibcedures  that 
will  iqiply  to  Ckunmisalon  review,  under  Sec¬ 
tion  8c  of  the  Act,  of  exchange  disciplinary, 
access  denial  or  other  adverse  actions. 
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rule  violatiwis”  and  that  this  staff  could 
consist  of  exchange  «nployees  or  persons 
hired  on  a  contractual  basis  to  conduct 
an  exchange  rule  enforcement  program. 
Persons  from  outside  the  exchange  hired 
on  a  contractual  basis  would  be  eligible 
to  serve  on  the  enforcement  staff  so  long 
as  there  Is  no  conflict  of  interest  on  the 
part  of  the  persons  under  contract  and 
so  long  as  the  exchange  maintains  a  suf¬ 
ficient  degree  of  control  over  the  persons 
to  assure  the  effective  investigation  and 
prosecution  of  rule  violaticms. 

Requirements  to  Conduct 
Investigations 

Proposed  §  8.03  would  require  exchange 
staff  investigratlons  to  be  conducted  in 
three  situations  (1)  When  information  is 
discovered  through  the  surveillance  pro¬ 
gram  or  otherwise  which  indicates  that 
a  violation  may  have  occurred,  (2)  upon 
receipt  of  a  customer  or  member  com¬ 
plaint  of  an  alleged  violation,  or  (3) 
when  the  Commission  or  ofBcials  of  the 
contract  market  request  that  an  investi¬ 
gation  be  conducted.  The  scope  and  kind 
of  investigation  which  is  conducted  is  a 
matter  of  enforcement  staff  discretion; 
however,  the  investigation  must  be  one 
that  is  appropriate  in  light  of  the  cir¬ 
cumstances. 

Section  8.03(b)  requires  the  exchange 
enforcement  staff,  in  other  than  the  more 
complex  cases,  to  complete  its  investiga¬ 
tion  within  three  months,  and  in  those 
cases  in  which  the  investigation  cannot 
be  completed  in  that  time,  to  keep  the 
Commission  apprised  of  its  status.^  The 
three  month  period  thus  serves  as  a  gen¬ 
eral  guideline  for  completing  exchange 
investigations  and  brings  into  effect  the 
periodic  reporting  requirement  when  in¬ 
vestigations  cannot  be  completed  within 
that  time.  The  requirements  of  §  8.03(b) 
implement  certain  recommendations  by 
the  Comptroller  General;  *  they  help  to 
assure  that  the  exchange  will  have  ade¬ 
quate  staff  to  carry  out  its  enforcement 
responsibflities  promptly  and  keep  the 
Commission  apprised  of  the  exchange  en¬ 
forcement  staff’s  activities  and  progress 
on  its  more  complex  and  lengthy  investi¬ 
gations. 

Investigation  Reports 

At  the  conclusion  of  an  investigation, 
§  8.04  would  require  the  enforcement 
staff  to  prepare  a  written  investigation 
report.  This  report  would  serve  two  pur¬ 
poses.  First,  it  would  provide  the  discipli¬ 
nary  committee,  which  must  decide 
whether  to  issue  charges  of  a  violation, 
with  an  orderly  presentation  of  the  facts 
that  are  known  about  a  possible  viola¬ 
tion,  and  second,  it  would  serve  as  a  rec- 


The  contract  market  rule  inspections  con¬ 
ducted  by  the  Commission  revealed  that  in 
certain  instances  investigations  of  custcnner 
complaints  and  other  possible  rule  violations 
were  unnecessarUy  prolonged.  For  example, 
in  one  case  over  %  of  the  investigations  re¬ 
mained  open  after  six  months  and  many  of 
these  were  over  one  year  <rtd. 

”  See  GomptroUer  General  of  the  United 
States,  Report  to  Uie  Ocmgress,  Improvement 
Needed  In  Regulation  of  Commodity  Futures 
Trading  (June  24, 1975) . 


ord  of  the  investigation  and  resultant 
conclusions  by  the  enforcement  staff 
which  may  be  examined  by  the  Commis¬ 
sion  during  its  periodic  inspections  of  the 
contract  market’s  rule  enforcement  pro¬ 
cedures. 

The  investigation  report  must  contain 
a  summary  of  the  customer  or  other 
complaint,  if  any,  the  relevant  facts  and 
the  enforcement  staff’s  conclusions  as 
to  whether  there  is  a  reasonable  basis 
for  finding  a  violation.  If  the  enforce¬ 
ment  staff  concludes  that  there  is  a  rea¬ 
sonable  basis  for  finding  a  violation,  the 
report  must  also  include  a  recommenda¬ 
tion  for  appropriate  action  and  be 
promptly  submitted  to  a  disciplinary 
committee.  When  the  enforcement  staff 
determines,  following  an  investi^tion, 
that  there  is  no  reasonable  basis  for  find¬ 
ing  a  violation,  the  investigation  report 
shall  become  part  of  the  file  and  the  file 
may  thereafter  be  closed.  In  such  cases, 
the  Commission’s  regulation  would  not 
require  the  enforcement  staff  to  send  its 
report  to  the  disciplinary  committee; 
the  contract  market  could,  however,  in¬ 
clude  this  requirement  in  its  rules  if  it 
so  desires. 

The  investigation  report  requirement 
is  important  both  in  terms  of  providing 
a  source  of  Information  to  the  discipli¬ 
nary  committee  and  in  providing  a 
record  for  Commission  review  in  deter¬ 
mining  the  adequacy  of  a  contract 
market’s  rule  enforcement  program.  The 
Commission  does  not  intend  for  the  in¬ 
vestigation  report  requirement  to  be  un¬ 
necessarily  burdensome.  For  example, 
many  investigation  files  may  appropri¬ 
ately  be  closed  with  a  one  page  memo¬ 
randum  and  many  customer  complaint 
files  can  probably  ^  closed  merely  with  a 
copy  of  ^e  letter  of  response,  so  long  as 
these  documents  contain  the  requisite 
information. 

Disciplinary  Committee 

Under  the  proposed  rules,  contract 
markets  are  required  to  establish  one  or 
more  disciplinary  committees  to  perform 
the  following  functions:  (1)  Determine 
what  action  should  be  taken  after  the 
enforcement  staff  submits  an  investiga¬ 
tion  report  of  a  possible  violation  (§  8.05) 
(2)  hear  evidence  and  make  a  deter¬ 
mination  as  to  whether  a  violation  has 
been  committed  (SS8.05  and  8.12)  (3) 
assess  and  impose  appropriate  penalties 
(§§  8.05,  8.06,  8.08  and  8.12)  and  (4)  ap¬ 
prove  settlement  agreements  (§8.11). 
The  disciplinary  committee  may  consist 
of  contract  market  members  and/or  ^- 
ployees;  however,  no  enforcement  staff 
member  may  serve  on  a  disciplinary 
committee.  Because  the  enforcement 
staff  performs  investigatory  and  prose - 
cutory  fimctions  whereas  the  dj^ipli- 
nary  committee  performs  adjudicbtory 
functions,  the  Commission  believes  it 
would  be  inappropriate  for  persons  on 
the  enforcement  staff  to  take  part  in  a 
disciplinary  committee’s  determinatlmis. 

The  priHKised  regulatkms  would  re¬ 
quire  the  disciplinary  committee  to  re¬ 


view  the  investigation  report  and  recom¬ 
mendation  prepared  by  the  enforcement 
staff  and  determine  vfiiether  to  adjudi¬ 
cate  the  possible  vic^tion.  Ihe  cmnmit- 
tee  could  determine  to  go  farward  with 
the  case,  could  disagree  with  the  en¬ 
forcement  staff  regarding  whether  in¬ 
formation  had  been  adduced  which  indi¬ 
cates  a  reasonable  basis  for  finding  a 
violation,  or  could  determine  that  even 
though  the  staff  had  presented  evidence 
which  indicates  a  reasonable  basis  for 
finding  a  violation,  the  violation  is  one 
which,  in  light  of  all  of  the  circiun- 
stances,  should  not  be  adjudicated. 'Sec¬ 
tion  8.05  provides,  however,  that  if  the 
disciplinary  committee  determines,  for 
any  reason,  not  to  adjudicate  a  possible 
violation  brought  to  its  attention  by  a 
staff  investigation  report,  that  decision 
must  be  in  writing  and  contain  a  state¬ 
ment  of  the  reasons  for  the  decision. 
Such  documents  will  be  reviewed  by  the 
Commission’s  staff  during  its  periodic 
review  of  exchange  disciplinary-  proce¬ 
dures  to  determine  generally  whether  the 
disciplinary  committee  is  excercising  its 
discretion  in  accordance  with  the  poli¬ 
cies  of  the  Act.  As  to  those  instances  in 
which  the  disciplinary  committee  deter¬ 
mines  that  there  is  a  reasonable  basis 
for  finding  a  violation  which  should  be 
adjudicated,  the  Commission  believes 
that  the  exchanges  have  an  obligation 
to  inform  the  Commission  of  such  viola¬ 
tions  which  are  within  the  Commission  s 
enforcement  jurisdiction.  The  Commis¬ 
sion  is  thwefore  considering  adopting 
a  provision  requiring  contract  markets  lo 
prepare  a  brief  report  to  the  Commi-ssion 
whenever  a  disciplinary  committee  has 
determined  that  there  is  a  reasonable 
basis  for  finding  a  violation,  and  the  ac- 
tirnis  or  omissions  in  question  woul«^ 
if  proven,  constitute  a  direct  violation  of 
the  Act,  the  Commission’s  regulations  or 
a  Commission  order. 

Pursuant  to  the  proposed  regulation  . 
the  various  functions  of  the  “disciplinar 
committee”  may  be  retained  by  the  board 
of  governors*  or  may  be  delegated,  in 
full  or  in  part,  to  one  or  more  bodies  oi 
an  exchange.’*  The  Commission  is  aware 
that  the  present  disciplinary  procedure 
followed  by  some  exchanges  divides, 
among  tw-o  or  more  groups,  those  func¬ 
tions  which  would  be  required  of  the  dis¬ 
ciplinary  committee  under  the  proposed 
rules.  The  regulation  permits  the  ex¬ 
change.  if  it  desires,  to  divide  the  dis¬ 
ciplinary  committee  responsibilities  on 
either  a  functional  or  subject  matter 
basis.  For  example,  one  “disciplinary 
committee”  may  have  the  authority  to 
determine  whether  there  is  sufficient 
evidence  of  a  violation  to  go  forward 

•An  exchange  whose  board  of  governors 
functions  as  a  disciplinary  committee  must 
ensure  that  the  press  of  other  business  does 
not  prevent  the  board  from  promptly  carry¬ 
ing  out  its  disciplinary  tasks. 

“This  format  Is  permitted  under  the  pro¬ 
posed  rules  which  define  “Disciplinary  Com¬ 
mittee”  as  that  body  or  bodies  provided  for 
in  f  8.06(a).  Section  8.05(a)  states  that  each 
contract  market  shall  estabHeh  one  or  mm-e 
disciplinary  committees  which  shall  be  as¬ 
signed  certain  authority  and  responsibility. 
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uith  a  notice  of  charges,  while  a  sepa¬ 
rate  “disciplinary  committee”  may 
thereafter  hear  evidence,  make  a  de¬ 
cision  and  assess  a  penalty.  The  ex¬ 
change  might  also,  for  example,  estab¬ 
lish  one  “disciplinary  committee”  to 
liandle  floor  violations  and  another  to 
handle  violations  of  hJiancial  require¬ 
ments. 

Hearing  Pkoceeure 

Once  tlie  disciplinary  committee  has 
determined  that  a  matter  is  one  which 
should  be  adjudicated,  the  enforcement 
.staff  would  assume  the  role  of  prose¬ 
cutor,  preparing  the  notice  of  charges 
and  proceeding  with  a  hearing  when  one 
is  requested  by  the  respondent.  The  dis¬ 
ciplinary  committee  would  hear  the  evi¬ 
dence,  make  a  decision  and  a.ssess  a 
penalty.  The  projxised  rules  provide  that 
the  respondent  must  be  afforded  certain 
procedural  protections  throughout  the 
disciplinai'y  procedures  and  particularly 
during  any  hearing.  Tlie  Commission  be¬ 
lieves  tliese  standards,  along  with  a  right 
to  l^al  counsel  i§8.14),  are  the  mini¬ 
mum  necessary  to  assure  procedural  fair¬ 
ness.  The  following  is  a  brief  summary 
of  the  proposed  requirements  pertaining 
to  hearing  procedures.  Several  of  these 
requirements  are  discussed  in  greater  de¬ 
tail  below. 

S  8.06  Notice  ol  Charges — sets  forth  re¬ 
quirements  concerning  the  minimum  in¬ 
formation  which  must  be  Included  In  a 
notice  charging  a  person  with  a  violation 

S  8.07  An.swer  to  charges — requires  that 
each  person  charged  with  a  violation  be  given 
the  opportunity  to  answer  the  charge. 

S  8.08  Admission  or  failure  to  deny 
charges — authorizes  a  contract  market  to 
permit  its  disciplinary  committee  to  estab¬ 
lish  and  Impose  penalties  if  the  respondent 
either  admits  or  falls  to  deny  a  charge  of 
violation.  However,  unless  the  penalty  was 
predetermined  by  a  rule  of  the  contract 
market,  the  respondent  must  be  given  an 
opportunity  for  a  hearing  on  the  penalty. 

$  8.09  Denial  of  charges  and  right  of  a 
hearing — provides  that  a  respondent  must  be 
given  opportunity  for  a  hearing  on  the 
charges  or  on  the  penalty  (except  penalties 
set  by  contract  market  rules)  if  one  is  re¬ 
quested. 

$  8.10  Hearing — sets  forth  the  minimum 
requirements  for  a  fair  hearing  and  requires 
that  a  record  of  the  hearing  be  made  n  and 


n  The  proposed  rules  provide  that  a  record 
of  the  hearing  shall  be  made,  but  does  not 
specify  the  type  of  record  required.  While  a 
stenographic  record  of  the  proceeding  would 
certainly  be  an  adequate  record,  the  cost  of 
transcribing  the  material  may  make  this 
method  somewhat  undesirable  if  the  contract 
market  were  required  to  transcribe  all  such 
records.  One  alternative  might  be  to  require 
a  stenographic  record  of  the  hearing  which 
would  have  to  be  transcribed  only  if  the 
decision  of  the  disciplinary  committee  is  ap¬ 
pealed  to  the  board  of  governors  or  the  record 
is  requested  by  the  Commission.  Another 
alternative  may  be  to  use  an  electronic  tape 
recording  of  the  hearing;  however,  the  Com¬ 
mission  believes  that  unless  the  tape  record¬ 
ing  is  made  by  a  court  reporter,  it  may  not 
provide  an  adequate  record  of  the  hearing. 
The  Commission  is  interested  in  receiving 
comments  on  alternative  methods  of  assur¬ 
ing  an  adequate  record  for  review  while  re¬ 
ducing  the  cost  of  such  records. 


tvcoi''.'’  a  part  ot  th«»  record  of  the  pnK.ced- 
ipg. 

<i8.ll  .Settlement  oflers — provides  that 
the  contract  market  may  adopt  rules  permlt- 
'ing  a  respondent  to  submit  offers  of  settle¬ 
ment  and  permitting  the  disciplinary  com¬ 
mittee  to  accept  or  reje<-t  the  offer  of  settle¬ 
ment 

s  8.13  Appeal  —  provide-  lor  a  right  of  ap¬ 
peal  of  an  adverse  initial  determination  by  a 
riisciplinary  committee  to  the  board  of  gov¬ 
ernors.  However.  If  the  board  of  governors 
rendered  the  initial  decision  the  contraci 
market  Is  not  reqtiirerl  to  provide  for  any 
fniti'cr  appeal. 

rEr-’.ALTTES 

Tap  provi.sion.s  regarding  asses.sment  ol 
i'enalties  have  been  structured  to  give  the 
contract  markets  a  great  degree  of 
flexibility.  The  contract  markets  may 
establish  pre-set  penalties  In  their  rules 
for  certain  violations  (5  8.06),  may,  on  a 
case  by  case  basis,  indicate  penalties  in 
the  notice  of  charges  (5  8.06).  may,  sub- 
.sequent  to  the  notice  of  charges,  sum¬ 
marily  impo.se  a  penalty  for  charges  ad¬ 
mitted  or  not  specifically  denied  (§  8.08) 
or  may  establish  a  penalty  after  a  hear¬ 
ing  on  the  case  (§8.12).  In  .situations 
where  the  itenalty  is  pre-set  in  the  rules, 
the  respondent  must  be  notified  of  the 
pre-set  penalty  in  thq  notice  of  charges 
and  advised  that  such  penalty  will  be 
imposed  if  he  admits  or  fails  to  deny  the 
charges;  the  respondent  would  not  be 
entitled  to  a  hearing  on  the  penalty  if  he 
admits  or  fails  to  deny  the  charges.  In 
those  cases^  where  the  contract  market 
has  not  adopted  pre-set  penalties  in  its 
rules,  it  is  authorized  to  state  in  the 
notice  of  charges  the  penalties  which  wdll 
be  as.se.ssed  for  those  charges  admitted 
or  not  specifically  denied:  however,  the 
respondent  must  be  informed  in  the  no¬ 
tice  that,  although  his  failure  to  deny 
the  charges  may  be  deemed  to  be  an 
admission  as  to  those  charges,  he  is  en¬ 
titled  to  a  hearing  on  any  penalties  to 
be  assessed.  In  addition,  where  the  dis¬ 
ciplinary  committee,  subsequent  to  issu¬ 
ing  the  notice  of  charges,  siunmarily 
establishes  a  penalty,  pursuant  to  §  8.08, 
for  charges  admitt^  or  not  specifically 
denied,  the  respondent  must  be  notified 
of  the  penalty  to  be  imposed  and  be  given 
opportunity  for  a  hearing  on  the  penalty. 

Section  8.12(b)  sets  forth  the  criteria 
w'hich  must  be  considered  in  determining 
an  appropriate  penalty.  The  Commission 
wishes  to  emphasize  that  it  expects  seri¬ 
ous  or  repeat^  rule  violations  to  be  dealt 
with  stei^y.  Nevertheless,  in  some  cases 
a  warning  letter  or  order  to  cease  and  de¬ 
sist  may  be  an  apprcHiriate  penalty.  It 
should  be  made  clear  that  the  Commis¬ 
sion  considers  letters  of  this  nature  to 
constitute  a  penalty  as  that  term  is  de¬ 
fined  in  18.01(g).  It  would  therefore  be 
inconsistent  with  these  proposed  regula¬ 
tions  for  the  disciplinary  committee  to 
determine  that  no  further  action  ^ould 
be  ^en,  but  that  a  warning  letter  should 
be  sent  to  the  Individual  who  is  the  sub¬ 
ject  of  an  investigation.  This  does  not 
mean  that  a  hearing  must  be  conducted 
in  every  case  in  which  the  disciplinary 
committee  believes,  on  the  basis  of  the 
investigation  report,  that  a  violation  has 


occurred  but  that  the  apprOj..i  i<*le  san«  - 
tion  under  the  circumstances  is  a  warn¬ 
ing  letter  or  order  to  cease  and  desist.  A 
hearing  is  required  only  when  it  is  re¬ 
quested  by  the  individual  who  Is  charged 
with  a  violation.  In  those  instance.'^ 
where  the  disciplinary  committee  deter¬ 
mines  that  a  warning  letter  or  an  order 
to  cease  and  desist  a  particular  activity 
would  be  the  appropriate  sanction  if  it  Ls 
ultimately  determined  that  a  violation 
has  been  committed  or  if  the  respondent 
admits  or  fails  to  deny  the  violation,  a 
statement  of  tlie  sanction  could  be  in¬ 
cluded  in  the  notice  of  charges,  which 
the  respondent  could  agree  to  accept 
without  heai-ing.'*  Of  course,  if  the  re¬ 
spondent  denies  the  charges  or  requests  a 
hearing  on  the  penalty,  a  hearing  wouid 
be  required. 

Section  8c(l)(B)  of  tlie  Act  require.^; 
an  exchange  which  has  taken  a  discipli¬ 
nary  action  to  provide  the  Commission 
and  the  person  against  whom  such  ac¬ 
tion  was  taken  with  written  notice  which 
includes  the  reasons  for  the  action,' 
Certain  individuals  have  expressed  con¬ 
cern  that  the  Commission  will  use  those 
notices  as  a  basis  for  not  granting  the 
reregistration  of  persons  who  have  been 
disciplined  for  exchange  rule  violations. 
The  Commission  policy  in  this  area  is 
that  minor  violations,  alone,  will  gen¬ 
erally  not  be  considered  grounds  for  re¬ 
fusing  reregistration.  As  noted  above 
exchanges  are  presently  requH-ed  by  the 
Act  to  provide  the  Commission  with 
notices  of  disciplinary  actions.  The  Com¬ 
mission  has  not  relied  on  notices  of 
minor  violation  in  the  past  to  deny  re¬ 
registration,  nor  is  it  anticipated  that  the 
Commission’s  policy  in  thte  area  will  be 
modified  when  the  proposed  rules  con¬ 
cerning  the  form  and  content  of  such 
notices  are  issued. 

Settlement 

The  proposed  regulations  permit  ex¬ 
change  rules  to  provide  for  a  settlement 
procedure.  Pursuant  to  §  8.11  a  respond¬ 
ent  may  propose  and  negotiate  a  settle¬ 
ment  with  the  enforcement  staff.  The 
enforcement  staff  would  be  required  to 
submit  any  proposed  settlement  along 
with  a  recommendation  of  approval  or 
disapproval  to  the  disciplinary  com¬ 
mittee.  Only  the  disciplinary  committee 
would  have  the  authority  to  accept  or 
reject  the  offer  of  settlement.  If  the  offer 
of-  settlement  is  accepted  by  the  discipli¬ 
nary  committee,  the  committee  would  be 
required  to  issue  written  findings  of  facts 
and  conclusions  as  to  rules  violated.  Any 
settlement  agreed  to  by  the  disciplinary 


“Por  example,  the  notice  of  charges  coiud 
Include  a  statement  to  the  effect  that  if  the 
respondent  either  admits  or  fails  to  deny  the 
alleged  violation  and  does  not  request  a  hear¬ 
ing  on  the  penalty,  the  notice  of  charges 
would  serve  as  an  order  to  cease  and  desist 
from  further  violations  of  the  rule.  (This  is 
Intended  only  as  an  example  of  a  procedure 
which  may  be  used  under  the  regulations, 
and  should  not  be  construed  as  model  lan¬ 
guage  for  a  notice  of  charges.) 

u  Proposed  regulations  governing  the  form 
and  manner  of  such  notice  will  be  contained 
In  a  separate  part.  See  footnote  6 
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committee  would  constitute  an  exchange 
disciplinary  action  under  sectkMX 
8c(l)  (A)  of  the  Act  Just  as  If  the  matter 
were  fully  adjudicate  As  such  it  would 
be  subject  to  Commission  review  imder 
section  8c (2)  of  the  Act. 

Right  to  Attorney 

Section  8.14  provides  that  any  pers(m 
charg^  with  a  contract  market  rule 
violation  is  entitled  to  be  represented* 
fully  by  legal  counsel  throughout  the 
disciplinary  procedure  which  includes 
the  right  to  counsel  during  the  investiga¬ 
tion  stage.  The  Commission  believes  that 
right  to  legal 'counsel  is  necessary  to 
assure  that  the  person  charged  with  a 
violation  is  adequately  represCTited : 
however,  the  Commission  is  interested  in 
receiving  comments  concerning  whether 
the  right  to  be  represented  by  coimsel 
should  be  limited  to  the  adjudication 
stage  of  the  disciplinary  procedure. 

Member  Responsibility  Actions  and 

Violations  of  Rules  of  Decorum 

The  Commission  recognizes  that  the 
disciplinary  procedure  outlined  above 
may  be  inappropriate  in  circumstances 
which  require  lmmediat6*action.  There¬ 
fore,  §  8.15  would  authorize  an  exchange 
to  take  immediate  action  in  certain  cir¬ 
cumstances,  such  as  upon  a  reasonable 
belief  that  a  member  has  failed  to  per¬ 
form  contracts,  is  insolvent  or  whose 
financial  or  opeartional  condition  is  such 
that  it  has  imperiled  customers,  credi¬ 
tors,  the  contract  market  or  its  clearing 
house,  or  other  members  of  the  contract 
market.  Immediate  action  may  also  be 
taken  to  prevent  vmdue  adverse  effects 
on  trading  or  on  prices.  In  addition,  the 
regulation  would  permit  each  exchange 
to  adopt  rules,  subject  to  the  Commis¬ 
sion’s  approval  imder  section  5a  (12)  of 
the  Act  and  regulation  §  1.41,  which 
specify  other  situations  or  circumstances 
for  which  immediate  actiwi  may  be 
taken. 

A  summary  proceeding  may  also  be  es¬ 
tablished  by  an  exchange  under  §  8.16 
to  impose  minor  sanctions  for  violations 
of  rules  of  deconun  or  attire  or  similar 
rules. 

In  situations  covered  by  proposed 
S§  8.15  and  8.16,  the  person  who  is  the 
subject  of  the  exchange’s  action  must 
be  promptly  given  opportimity  for  a  sub- 
’  sequent  hearing  and  appeal. 

Reports  and  Records 

All  reports  and  other  records  required 
by  this  part  would,  of  course,  be  subject 
to  the  Commission’s  general  record 
retention  and  Inspection  provisions 
contained  in  17  CFR  1.31. 

Denial  of  Membership 

The  Commission’s  CJeneral  Counsel 
has  stated  in  interpretative  letter  76-23 
that  a  denial  of  membership  constitutes 
a  denial  of  access  within  the  meaning 
of  section  8c  (1)  (A)  of  the  Act.  In  dis¬ 
cussing  such  actions,  the  (jr«ieral  Coun¬ 
sel  indicated  that  an  exchange  has  the 
burden  of  ensuring  that  there  is  sufficient 
reason  to  deny  access  and  is  obligated 
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to  hold  a  hearing  or  otherwise  permit  an 
ai^Ucant  to  rebut  evidence  against  him. 
In  addition,  letter  76-23  specifically 
stated  that  to  deny  the  applicant  notice 
of  the  reasons  for  a  denial  and  an  oi>- 
portunity  to  rebut  evidence  is  inconsis¬ 
tent  with  elements  of  due  process  and 
with  an  exchange’s  obligations  as  a 
quasi-public  institution.  In  this  regard, 
the  proposed  regulations  are  intended  to 
apply  to  membership  denial  cases  as  well 
as  disciplinary  actions.  ’The  Commission 
Is  particularly  interested  in  obtaining 
views  concerning  the  application  of  the 
proposed  rules  to  denial  of  membership 
actions.  Although  the  Commission  be¬ 
lieves  that  persons  seeking  exchange 
membership  should  be  protected  by  cer¬ 
tain  due  process  safeguards  and  that 
records  must  be  kept  so  that  the  Com¬ 
mission  may  review  exchange  denial  of 
membership  acticms  when  appealed  pur¬ 
suant  to  section  8c  (2)  of  the  Act,  the 
Commission  does  recognize  that  a  denial 
of  membership  is  different  from  a  dis¬ 
ciplinary  action  in  many  respects.  There¬ 
fore,  persons  who  believe  these  regula¬ 
tions,  as  proposed,  should  not  apply  in 
toto  to  membership  denial  cases  are  re¬ 
quested  to  suggrest  how  the  proposed 
rules  might  be  modified  or  what  other 
rules  might  be  adc^ted  to  achieve  £to- 
propriate  safeguards  for  persons  who  are 
denied  membership  on  an  exchange. 

Interested  persons  are  invited  Jto  par¬ 
ticipate  in  this  proposed  rule  making 
proceeding  by  submitting  such  written 
data,  views  or  arguments  as  they  may 
desire.  Communications  should  include 
a  reference  to  “Contract  Market  Dis¬ 
ciplinary  Procedures — ^Proposed  Rules’* 
and  be  submitted  to;  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
N.W.,  Washington,  D.C.  20581,  Atten; 
Secretariat.  All  communications  received 
on  or  before  April  26,  1977  will  be  con¬ 
sidered  by  the  Commi^ion  before  taking 
action  on  the  proposed  regulations. 
Copies  of  all  comments  received  will  be 
available  for  examination  by  Interested 
persons  at  the  Commission’s  office  in 
Washington,  D.C. 

This  notice  of  proposed  rule  making  is 
issued  under  the  authority  of  sections 
5a,  8a  and  8c  of  the  Act,  7  U.S.C.  7a, 
12a  and  12c  (Supp.  V  1975) . 

In  consideration  of  the  foregoing,  the 
Commission  hereby  proposes  to  amend 
17  CFR  by  adding  a  new  Part  8  to  read 
as  follows: 

PART  8--CONTRACT  MARKET 
DISCIPLINARY  PROCEDURES 

Sec. 

8.01  Definitions. 

8.02  Enforcement  staff. 

8.03  Complaints  and  Investigations. 

8.04  Investigation  reports. 

8.05  Disciplinary  committee  review  of  in¬ 
vestigation  report. 

8.06  Notice  of  charges  and  pre-hearing 
penalties. 

8.07  Answer  to  charges. 

8.08  Admission  or  failure  to  deny  charges. 
8.09  Denial  of  charges  and  right  of  hearing. 

8.10  Hearing. 

8.11  Settlement  offers. 

8.12  Decision  and  penalty. 

8.13  Appeal. 
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8.14  Right  to  attorney. 

8.16  Member  responsibUlty  aettons. 

8.16  Violations  of  rules  of  deemmm. 

Aothoritt;  Secs.  6a,  8a  and  8e  of  the  Act. 

7  UJS.C.  7a,  12a  and  12c  (Supp.  V  1976) . 

§  8.01  Definitions. 

As  used  in  this  part,  the  following 
torms  shall  have  the  following  mean¬ 
ings: 

(a)  “Board  of  governors’’  shall  mean 
the  governing  body  of  a  contract  mar¬ 
ket.  whether  referred  to  In  the  rules  of 
a  contract  market  as  the  “board  of  gov¬ 
ernors.’’  “board  of  directors,”  or  some 
other  term. 

(b)  “Disciplinary  committee”  shall 
mean  that  body  or  bodies  provided  for 
in  §  8.05(a). 

(e)  “Disciplinary  procedure”  shall 
mean  the  rules  of  a  contract  market 
utilized  by  the  contract  market  for  the 
purpose  of  adjudicating  access  denial 
actions  and  Investigating  and  adjudi¬ 
cating  possible  violations  within  the  dis¬ 
ciplinary  jurisdiction  of  the  contract 
market  and  imposing  appropriate  pen¬ 
alties  on  persons  foimd  to  have  com¬ 
mitted  such  violations. 

(d)  “Enforcement  staff”  shall  mean 
that  body  provided  for  in  §  8.02. 

(e)  “Investigation  report”  shall  mean 
a  report  required  by  §  8.04. 

(f )  “Notice  of  charges”  shall  mean  the 

notice  required  by  §  8.06.  •’ 

(g)  “Penalty”  ^all  mean  any  restric¬ 
tion,  limitation,  censure,  fine,  suspension, 
revocation,  access  denial,  reprimand, 
cease  and  desist  order,  sanction  or  any 
other  disciplinary  action  for  any  amoimt 
or  of  any  definite  or  indefinite  period 
imposed  upon  any  person  within  the 
disciplinary  jurisdiction  of  a  contract 
market  pursuant  to  a  disciplinary  pro¬ 
cedure. 

(h)  “Rules”  of  a  contract  market  shall 
mean  any  constitutional  provision,  arti¬ 
cle  of  incorporation,  bylaw,  rule,  regula¬ 
tion,  resolution,  interpretation,  stated 
policy  or  Instrument  corresponding 
thereto. 

(i)  “Respondent”  shall  mean  any  per¬ 
son  named  in  a  notice  of  charges  who 
has  been  served  with  such  notice. 

§  8.02  Enforcement  staff. 

Each  contract  market  shall  establish 
an  adequate  enforcement  staff  which 
shall  be  assigned  or  delegated  the  au¬ 
thority  by  the  contract  market  to  inves¬ 
tigate,  report  and  prosecute  possible  rule 
violations  within  the  disciplinary  juris¬ 
diction  of  the  contract  market.  The  en¬ 
forcement  staff  shall  consist  of  employ¬ 
ees  of  the  contract  market  and/or  per¬ 
sons  hired  on  a  contract  basis,  but  may 
not  include  members  of  the  contract 
market  or  persons  whose  Interests  con¬ 
flict  with  enforcement  duties.  The  con¬ 
tract  market  shall  be  responsible  for 
maintaining  an  effective  and  diligent  en¬ 
forcement  staff  regardless  qf  whether  the 
enforcement  staff  consists  of  employees 
or  persons  hired  on  a  contract  basis. 

§  8.03  Complaints  and  investigation.^. 

( a)  Each  contract  market  shall  estab¬ 
lish  and  maintain  a  disciplinary  proce- 
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diu'e  which  requires  llie  eihorceuicnt 
staff  of  the  contract  market  to  investi¬ 
gate  possible  violations  within  the  disci¬ 
plinary  iurksdiction  of  Oie  contract  mar¬ 
ket.  Such  investigations  shall  be  con¬ 
ducted  ; 

(1>  Upon  request  by  the  Commission, 
the  board  of  governors,  a  disciplinary 
committee  or  other  officials  specified  by 
•  the  contract  market ; 

<2)  Upon  receipt  of  a  complaint  from 
a  customer,  a  member  of  the  contract 
market,  or  any  other  person  which  al¬ 
leges  injury  as  a  result  of,  or  specifies  the 
nature  of,  one  or  more  violations  within 
the  disciplinary  jurisdiction  of  the  con¬ 
tract  market  and  which,  in  the  judgment 
of  the  enforcement  staff,  indicates  a 
reasonable  basis  for  finding  a  violation 
within  the  disciplinary  jurisdiction  of 
the  contract  market;  or 

(3)  Upon  discovery  by  enforce¬ 
ment  staff  of  information  which  indi¬ 
cates  a  passible  violation  within  the  dis¬ 
ciplinary  jurisdiction  of  the  contract 
market. 

(b)  Investigations  by  the  enforcement 
staff  shall  be  completed  within  three 
months,  except  where  the  complexity  of 
the  investigation  is  such  that  comple¬ 
tion  is  not  possible  within  that  period. 

il)  Where  an  Investigation  cannot  be 
completed  within  three  months,  the  con-' 
tract  market  shall  submit  a  report  to 
the  Commission  stating  the  nature  of 
the  Investigation,  setting  forth  the  rea¬ 
sons  why  the  investigation  cannot  be 
completed  within  three  months  and  spec- 
ifsdng  the  expected  time  when  the  inves¬ 
tigation  will  be  completed.  Subsequent 
reports  on  the  status  of  such  investiga¬ 
tions  shall  be  made  to  the  Commission 
each  succeeding  six  weeks  untU  the  in¬ 
vestigation  is  completed. 

(c)  The  disciplinary  procedure  estab¬ 
lished  and  maintained  by  each  contract 
market  may  provide  that  if  a  complain¬ 
ant  wants  a  response  from  the  contract 
market,  his  complaint  must  be  in  writ¬ 
ing.  Nevertheless,  a  contract  market  is 
not  relieved  of  its  obligations  imder  any 
provision  of  the  Act  or  the  regulations 
thereunder,  which  requires  the  contract 
market  to  enforce  Its  rules,  solely  because 
a  complaint  alleging  violations  w’as  not 
made  in  writing  or  in  any  other  pre¬ 
scribed  form. 

§  8.04  Invo!«ligali(»ii  report*,. 

(a)  The  enforcement  staff  of  each 
contract  market  shall  submit  a  written 
investigation  report  to  a  disciplinary 
committee  of  the  contract  market  in 
every  instance  in  which  the  enforcement 
staff  has  determined  from  surveillance 
or  from  an  investigation  that  there  is  a 
reasonable  basis  for  finding  a  violation 
within  the  disciplinary  jurisdiction  of  the 
contract  market.  The  investigation  re¬ 
port  shall  set  forth  a  summary  of  the 
complaint,  if  any,  the  relevant  facts, 
findings  and  conclusions,  and  a  recom¬ 
mendation  of  appropriate  action. 

(b)  If  after  conducting  an  investiga¬ 
tion  the  enforcement  staff  has  deter¬ 
mined  that  there  is  no  reasonable  basis 
for  finding  a  violation  within  the  dls*- 


ci  linary  jurisdiction  of  the  contract 
market,  it  shall  prepare  a  written  report 
containing  a  summary  of  the  cmnplalnt, 
if  any,  the  relevant  facts  and  the  en¬ 
forcement  staff’s  findings  and  conclu¬ 
sions.  The  report  shall  become  part  of 
the  investigation  file  which  may  there¬ 
after  be  closed. 

t;  l)l*M‘ipliiiury  ruinntill<‘t‘  rt'NU  K  uf 

ill*. f.Htigaiioii  ropiirt. 

<a)  Each  contract  market  shall  estab- ' 
lish  one  or  more  disciplinary  committees  ' 
which  shall  be  assigned  or  delegated  the 
authority  by  the  contract  market  to  de¬ 
termine  whether  violations  within  the 
disciplinary  jurisdiction  of  the  contract 
market  have  been  committed  and  to 
impose  penalties  therefor.  The  discipli¬ 
nary  committee  shall  consist  of  one  or 
more  members  of  the  contract  market 
or  persons  on  the  staff  of  the  contract 
market;  however,  persons  on  the  en¬ 
forcement  staff  may  not  ser\’e  on  a 
disciplinary  committee. 

<b)  A  disciplinary  committee  of  each 
contract  market  shall  promptly  review- 
each  investigation  report  and,  within  a 
reasonable  period  of  time,  take  one  of 
the  following  actions; 

(1)  If  the  disciplinary  committee  de¬ 
termines  that  no  reasonable  basis  exists 
for  finding  a  violation  within  the  dis¬ 
ciplinary  jurisdiction  of  the  contract 
market  which  should  be  adjudicated,  the 
committee  shall  direct  that  no  further 
action  be  taken.  Such  determination 
must ; 

<i)  Be  in  writiiig  and  contain  a  brief 
statement  setting  forth  the  reasons  for 
the  committee’s  action ;  and 

<ii)  Be  transmitted  to  the  Commis- 
•sion  upon  request;  or 

(2)  If  the  disciplinary  committee  de¬ 
termines  that  there  is  a  reasonable  basis 
for  finding  a  violation  within  the  dis¬ 
ciplinary  jurisdiction  of  the  contract 
market  which  should  be  adjudicated,  it 
shall  direct  that  the  person  alleged  to 
have  committed  the  violation  be  served 
with  a  notice  of  charges  and  proceed 
with  the  action  in  accordance  with  the 
rules  of  this  part. 

55  R.0(»  i\olu*e  «f  ami  pr«‘-li»*«r- 

iiig  peiialticM. 

The  notice  of  charges  shall: 

fa)  Set  forth  the  acts,  practices  or 
conduct  in  which  such  person  is  aUeged 
to  have  engaged; 

fb)  Specify  the  rules  alleged  to  have 
been  violated  (or  about  to  be  violated) ; 

(c)  State  any  predetermined  penalty 
established  for  such  violation  by  the 
rules  of  the  contract  market  or  any 
penalty  determined  to  be  appropriate  by 
the  disciplinary  committee; 

(d)  Advise  the  person  that  he  may 
request  a  hearing  on  the  charges  and 
penalty,  but  that  failure  to  request  a 
hearing  within  the  period  prescribed  in 
the  notice,  except  upon  good  cause 
shown,  will  be  deemed  a  waiver  of  the 
right  to  a  hearing;  and 

(e)  Advise  the  person  that  he  may 
file  an  answer  to  the  charges  and  specify 
the  period  of  time  for  filing  an  answer. 


§  8.07  AiiftHcr  to  charge*). 

The  respondent  shall  be  given  a  rea¬ 
sonable  period  of  time  to  file  an  answer 
to  the  charges.  The  answer  must  be  in 
writing  and  include  a  statenient  that  the 
respondent  admits,  denies  or  does  not 
have  and  is  unable  to  obtain  sufficient 
information  to  admit  or  deny  each  alle¬ 
gation.  A  statement  of  a  lack  of  sufficient 
Information  shall  have  the  effect  of  a 
denial  an  allegation.  Failure  to  file 
an  answer  on  a  timely  basis  shall  be 
deemed  an  admission  of  all  allegations 
contained  in  the  notice  of  charges; 
failure  in  an  answer  to  deny  expressly 
charges  contained  in  a  notice  of  charges 
shall  be  deemed  to  be  an  admission  of 
each  allegation  not  expressly  denied. 

§  8.08  .\diiiissioii  tH-  failure  In  deny 
charges. 

In  the  event  a  respondent  served  with 
a  notice  of  charges  required  by  §  8.06 
admits  or  fails  to  deny  any  of  the  charges 
contained  in  the  notice  of  charges  by 
failing  to  answer  or  otherwise: 

(a)  A  disciplinary  committee  may,  if 
the  contract  market  so  provides,  impose 
any  penalty  specified  in  the  notice  of 
charges  for  those  charges  admitted  or 
not  expressly  denied. 

•  b)  If  no  penalties  were  included  in 
the  notice  of  charges  a  disciplinary  com¬ 
mittee  may,  if  the  contract  market  so 
provides,  without  prior  notice  to  the  re¬ 
spondent,  establish  a  penalty  for  charges 
admitted  or  not  specifically  denied.  The 
respondent  must  be  prwnptly  notified  of 
the  penalty  to  be  imposed. 

«c)  The  respondent  must  be  given  an 
opportunity  for  a  hearing  on  a  penalty 
established  by  the  disciplinary  commit¬ 
tee  pursuant  to  §  8.06(c)  or  paragraph 
•  b)  of  this  section;  however,  no  hearing 
is  required  for  a  predetermined  penalty 
which  is  established  for  a  particular  vio¬ 
lation  by  the  rules  of  the  contract 
market.  The  hearing  shall  be  conducted 
in  conformance  with  §  8.10.  If  a  respond¬ 
ent  fails  to  request  a  hearing  within  a 
reasonable  period  of  tim^,  the  respond¬ 
ent  may  be  deemed  to  have  accept^  the 
penalty. 

'  §  8.09  Denial  of  eliargos  ant)  right  ttf 
hearing. 

In  every  instance  where  a  charge  con¬ 
tained  in  a  notice  of  charges  is  denied, 
the  respondent  shall  be  given  an  oppor- 
tuni^  for  a  hearing  conforming  to  the 
requirements  of  S  8.10.  Except  upon  good 
cause  shown,  the  hearing,  if  requested, 
shall  be  concerned  only  with  those 
charges  denied  and/or  penalties  to  be 
imposed  in  conformance  with  §§  8.06(c) 
(except  penalties  set  by  contract  market 
rulesT  and  8.06(b). 

§  8.10  Hearing. 

The  following  minimum  requirements 
shall  apply  to  any  hearing  required  by 
this  part: 

(a)  The  hearing  shall  be  fair  and  shall 
be  cmiducted  before  disinterested  mem¬ 
bers  of  a  disciplinary  committee.  Hie 
hearing  may  be  conducted  before  all  of 
the  disinterested  members  of  a  discipli¬ 
nary  committee  or  a  pand  thereof. 
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(b)  Tlie  enforcement  staff  shall  be  a 
party  to  tbe  hearing  and  shall  present 
the  chargee  contained  in  the  notice  of 
charges. 

(c)  The  hearing  shall  be  promptly 
convened  after  reasonable  notice  to  the 
respondent. 

(d)  The  respondent  shall  be  entitled  to 
appear  personally  at  the  hearing. 

(e)  The  formal  rules  of  evidence  need 
not  apply  at  the  hearing:  nevertheless, 
the  procedures  established  for  the  hear¬ 
ing  may  not  be  so  informal  as  to  deny 
due  process. 

(f)  The  respondent  shall  be  entitled 
in  advance  of  the  hearing  to  examine  all 
relevant  documents  in  the  possession  or 
under  the  control  of  the  contract  market 
which  are  to  be  relied  upon  by  the  en¬ 
forcement  staff  in  presenting  the 
charges  contained  in  the  notice  of 
charges,  or  which  are  relevant  to  the  no¬ 
tice  of  charges  or  which  may  lead  to 
relevant  evidence. 

(g)  The  respondent  shall  be  entitled 
to  cross-examine  any  pereons  appearing 
as  witnesses  at  the  hearing. 

(h)  The  respondent  shall  be  entitled 
to  present  such  witnesses  and  documents 
as  may  be  relevant  to  the  charges  con¬ 
tained  in  the  notice  of  charges. 

(i)  A  record  of  the  hearing  shall  be 
made  and  shall  become  a  part  of  the 
record  of  the  proceeding. 

§  8,11  Setllemoiit  olT«>r'«. 

(al  The  disciplinary  procedure  may 
permit  a  respondent  to  make  an  offer  of 
settlement  any  time  after  being  served 
with  a  notice  of  charges  and  before  final 
determination.  If  the  disciplinary  pro¬ 
cedure  permits  offers  of  settlement  they 
shall  be  submitted  in  writing  to  the  en¬ 
forcement  staff  which  shall  present  the 
offer  to  the  disciplinary  committee  with 
the  enforcement  staff’s  recommendation. 
The  respondent  must  be  informed  if  the 
recommendation  will  be  imfavorable  in 
which  event  the  offer  shall  not  be  pre¬ 
sented  to  the  disciplinary  committee  un¬ 
less  the  respondent  so  requests.  The  dis¬ 
ciplinary  committee  may  accept  the  of¬ 
fer  of  settlement,  on  the  terms  proposed 
by  the  respondent  or  as  the  respondent 
and  the  enforcement  staff  may  agree, 
provided  that  the  penalty  consented  to 
in  the  offer  of  settlement  is  sufficiently 
remedial  to  deter  future  violations  of  the 
rules  of  the  contract  market. 

(b)  If  an  offer  of  settlement  is  ac¬ 
cepted,  the  disciplinary  committee  shall 
issue  a  written  decision  containing  find¬ 
ings  of  fact  and  conclusions  as  to  rules 
violated  by  the  respondent  and  Imposing 
a  penalty  in  conformance  with  the  terms 
of  the  settlement. 

(c)  If  an  offer  of  settlement  is  rejected 
by  the  disciplinary  committee,  the  re¬ 
spondent  Shan  not  be  deemed  to  have 
made  any  admissions  by  reason  of  the 


offer  of  settlement  and  shall  not  other¬ 
wise  be  prejudiced  by  having  submitted 
the  offer  of  settlement. 

§  8.12  Deci«:ion  and  penalty. 

(a)  Promptly  following  a  hearing  con¬ 
ducted  in  accordance  with  §  8.10,  the 
disciplinarj'  committee  shall  render  a  de¬ 
cision  in  writing,  based  solely  on  the 
record.  The  decision  shall  Include: 

(1  •  A  statement  of  the  charges, 

(2)  A  smnmary  of  the  respondent’s 
answer, 

(3)  A  summary  of  the  evidence  and 
testimony  produced  at  any  hearing, 

(4)  A  statement  of  conclusions  and 
findings  with  respect  to  each  charge, 

(5i  A  statement  setting  forth  the  spe¬ 
cific  rules  which  the  respondent  is  found 
to  have  violated,  if  any,  and 

(6)  A  declaration  of  any  penalty  im¬ 
posed  and  the  effective  date  of  such 
penalty. 

(b)  Tlie  disciplinary  committee  shall 
be  authorized  to  impose  a  penalty  upon 
a  respondent.  In  determining  the  nature 
and  amount  of  any  penalty,  the  discl- 
plinai-y  committee  shall  consider,  where 
appropriate: 

(1)  The  gravity  of  the  offense, 

(2i  Whether  the  penalty  will  be  suf¬ 
ficiently  remedial  to  deter  future  viola¬ 
tions  by  the  respondent  and  others, 

(3'  Tlie  number  and  kinds  of  other 
violations  engaged  in  by  the  respondent, 
if  anj’, 

f4)  The  size  of  the  respondent’s  busi¬ 
ness,  and 

(5)  Tlie  extent  of  the  respondent’s 
ability  to  continue  in  business. 

§  8.13  Appoitl. 

(a)  A  respondent  shall  be  permitted 
to  appeal  an  adverse  decision  of  a  dis¬ 
ciplinary  committee  to  the  board  of 
governors  within  a  reasonable  period 
of  time.  'The  petition  may  be  required 
to  be  in  writing  and  may  be  required 
to  specify  the  findings  and  conclusions 
to  which  objection  is  made. 

(b)  The  board  of  governors  may,  on 
its  owm  initiative,  order  review  of  a  deci¬ 
sion  by  the  disciplinary  committee  within 
a  reasonable  period  of  time  after  the  de¬ 
cision  has  been  made  final  by  that  com¬ 
mittee. 

(c)  An  appeal  or  review  proceeding 
may  be  conducted  at  a  meeting  of  all  dis¬ 
interested  members  of  the  board  of  gov¬ 
ernors  or  a  panel  thereof.  No  member  of 
the  board  of  governors  shall  participate 
In  an  appeal  or  review  proceeding  if  such 
member  participated  on  the  disciplinary 
committee  which  heard  the  case  or  is  in 
any  way  involved  in  the  case.  Except  for 
good  cause  shown,  the  appeal  or  review 
shall  be  conducted  solely  upon  the  rec¬ 
ord  before  the  disciplinary  cMnmittee, 
the  written  exceptions  filed  by  the 
parties,  and  the  oral  or  written  argu¬ 
ments  of  the  parties. 


§8.14  Right  lo  aituriu'v. 

Any  person  subject  to  the  disciplinary 
jurisdiction  of  the  contract  maricet  may 
be  represented  fully  by  legal  counsel  in 
every  aspect  of  the  disciplinary  proce¬ 
dure. 

§8.13  Member  re^poll^ibility  actions. 

(a)  This  part  shall  not  be  construed 
to  prohibit  a  contract  market  frwn  estab¬ 
lishing  a  procedure  to  suspend  immedi¬ 
ately,  or  to  take  other  immediate  action 
with  respect  to,  a  person  subject  to  the 
disciplinary  jurisdiction  of  the  contract 
market,  upon  a  reasonable  belief  that: 

(1)  Such  person  has  failed  to  perform 
contracts;  is  insolvent;  or  is  in  such  fi¬ 
nancial  or  operational  condition  or  con- 
ductiirg  business  in  such  manner  that 
such  person  cannot  be  permitted  to  con¬ 
tinue  in  business  with  safety  to  custom¬ 
ers,  creditors,  the  contract  market,  mem¬ 
bers  of  the  contract  market,  or  the  clear¬ 
ing  mechanism  of  the  contract  market; 

(2)  Such  action  is  necessary  to  prevent 
immediate  and  serious  adverse  effects  on 
the  trading  or  the  prices  of  futures  con¬ 
tracts  traded  through  the  facilities  of 
the  contract  market;  or 

(3)  Certain  conditions  or  circum¬ 
stances  exist  which  have  been  specified 
in  a  rule  of  a  contract  market  which  has 
been  approved  by  the  Commission. 

(b)  A  person  against  whom  action  has 
been  taken  pursuant  to  this  section  shall 
promptly  be  given  opportunity  for  a  sub¬ 
sequent  hearing  and  appeal  conforming 
to  the  requirements  of  §§  8.10,  8.12  and 
8.13,  including  the  right  to  legal  counsel 
provided  for  in  §  8.14. 

(c)  A  contract  market  shall  prepare 
and  retain  a  record  of  any  member  re¬ 
sponsibility  action  taken,  which  shall  in¬ 
clude  a  description  of  the  penalty  im¬ 
posed  and  the  reasons  for  such  penalty. 

§  8.16.  Vit»lalions  of  rules  of  deeoruni. 

(a)  This  part  shall  not  be  construed 
to  prohibit  a  contract  market  from 
granting  authority  to  any  committee  or 
to  contract  market  officials  to  Impose 
minor  sanctions  against  persons  for  vio¬ 
lating  rules  of  decorum,  attire  or  similar 
rules,  on  a  siunmary  basis  without  com¬ 
plying  with  the  requirements  of  this  part 
other  than  paragraph  (b)  of  this  section. 

lb)  A  person  adversely  affected  by 
such  summary  procedures  shall  promptly 
be  given  opportunity  for  a  subsequent 
hearing  and  appeal  conforming  to  the 
requirements  of  §§  8.10,  8.12  and  8.13,  in¬ 
cluding  the  right  to  legal  counsel  pro¬ 
vided  for  in  §  8.14. 

Issued  in  Washington,  D.C.  by  the 
CtHnmission  on  February  17,  1977. 

William  T.  Bagley, 
Chairman,  Commodity 
Futures  Trading  Commission. 
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